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its data base the value of the first or the second measurement instead of the mean value
oceurred in tests conducted in 2000 and 2002, and the Panel is not going to take them into

consideration.

For the above reasons the Panel is comfortably satisfied that, with regard to Ms
Pechstein’s hematological values recorded as of 15 November 2007, the transmission of
those values to the ISU data base and the storage therein was appropriately performed and

yields reliable data.

Ms PECHSTEIN’S HEMATOLOGICAL VALUES

A large part of this case has been devoted to the evaluation of the hematological values of
Ms Pechstein. In particular, the debate has focused on the very high %retics shown on
some occasions, in particular in Hamar 2009 and the related fluctuation (see supra at
paras. 7-11). Indeed, all experts agreed that the %retics is a very robust parameter because
it cannot be influenced by artificial hemodilution — i.e. an increase in the fluid content of
blood and thus in the volume of plasma, resulting in a reduced concentration of red blood
cells in blood — or by other unnatural ways of reducing the values of hemoglobin,
hematocrit and absolute reticulocytes. In other terms, according to the current scientific
research, a cheating athlete has no way of hiding the increase in %retics deriving from

blood doping.
(a) Inter-individual abnormality of the Athlete’s high reticulocytes percentage

The Panel notes that there is substantial consensus among the experts that the values of
%retics around 3.5 shown by Ms Pechstein are abnormal in terms of inter-individual
variation (i.e. in comparison with the general population in Europe as well as with other
athletes). With specific reference to speed skaters, Prof. Kuipers testified that such high
values of %retics found in Hamar 2009 were much higher than the highest values shown

by the other skaters taking part in the same competition.

Indeed, some of the experts who gave evidence in this case assured that in their entire

professional carcer they have never seen values of that kind in a healthy person, even in
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athletes. Prof. Kuipers testified at the hearing that out of all the %retics values obtained
by the ISU from all skaters in the last decade (approximately 970 men and 680 women),

the average value of female athletes is within the range of 0.47-2.31%.

The Panel notes that even the German laboratory chosen by the Athlete to perform some
tests on her (the Labor 28 in Berlin) indicates in its analytical forms a value of 0.5-2.5

%retics as reference range (“Referenzbereich’).

The inter-individual abnormality of a reticulocytes percentage around 3.5 is confirmed by
the recent scientific literature, based on the automatic counting methods (i.e. using
modern equipment such as the Advia Machine, given that the old manual way of visually
counting reticulocytes throngh microscopes used to be much less accurate). In an article
recently published by Prof. Banfi, a recognized authority in this field, it is stated that
“reticulocyte concentrations <0.4% or >2.6% could be interpreted, in the general
population and in athletes also, as abnormal values” (G. BANF, Reticulocytes in Sports

Medicine, in Sports Med, 2008, 38.3, 1-24).

The Appellants relied on the reference values found by one of their experts (Prof.
Jelkmann) in a German medical handbook, the “Taschenbuch der medizinisch-kiinischen
Diagnostik” (734 ed., 2000) by P.C. SCRIBA and A. PFORTE, to argue that an upper
reference value of 4.1 %retics would be acceptable for the female population. The same
book indicates an upper reference value of 2.5% for the male population. However, the
Panel notes that the said publication is almost ten-years old, is a general medical
handbook which dedicates only a few lines to this subject, and is derived from an ancient
medical publication (the original authors were born in the XIX century). In fact, the Panel
finds that this publication is unreliable for the purposes of this case because its %retics
reference values are based on data gathered before the introduction of the equipments
allowing the automated reticulocytes counts, as persuasively clarified by Prof. d’Onofrio,
a renowned hematologist who published extensively on hematological issues:

«The occasional finding of a reference upper limit of 4.1% for reticulocyte count
in females, reported in Dr Jelkmann Expert’s Opinion, is in open contradiction
with hundreds of reports in medical literature and with daily clinical practice. If a
doctor would consider normal such value in a patient, he would miss the diagnosis
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of severe and even deadly blood diseases. A probable explanation for this
“strange range” is the fact that if refers fo the pre-automation era, when
reticulocytes counts were performed with the microscope and the imprecision of
the method was responsible for wider reference limits (although usually not so
wide). This explanation is confirmed by the fact that the text of the paragraph
“2.5.8 Reticulozyten”, page 45, strangely reports only manual microscope
methods, which are obsolete since the mid '90s. The lack of mention of the
automated flow-cyfometric methods available since that time (and the only ones
used in laboratories today) suggests that this paragraph is a relic of ancient times.
It is like if a text on ground transportation would mention horses and bicycles, but
not cars: obviously the average speed would not reflect the contemporary reality.
Moreover, the great majority of literature agrees on the fact that there are no
differences in reticulocytes percentages between males and females» (Prof.
d’Onofiio’s report dated 22 August 2009).

The Panel remarks that no expert contradicted at the hearing this forceful explanation

provided by Prof, d’Onoftio.

Therefore, the Panel is comfortably satisfied that the Y%retics values of 3.49, 3.54 and 3.38
shown by the Athlete in Hamar on 6 and 7 February 2009 constitute abnormal values in
inter-individual terms, i.e. in comparison with both the general population in Europe and

other elite speed skaters.
(b) Intra-individual abnormality of the Athlete’s high reticulocytes percentage

The Panel must also evaluate the high %retics values shown by the Athlete in Harmar on 6
and 7 February 2009 in terms of intra-individual variation. Indeed, one of the main
arguments of the Appellants and their experts has been that Ms Pechstein has naturally
high %retics values and that, therefore, they cannot be compared to those of the general
population nor to those of the other skaters (a view that the Respondent’s experts

consistently refuted).

In this respect, in order to establish an acceptable longitudinal blood profile for the
Athlete, the Panel takes into account the last seventeen %retics values recorded by the
athlete prior to 6 February 2009, i.e. all the values recorded between the Calgary World
Cup event of 17 November 2007 — when the Athlete also had an abnormal value of 3.75,
which is the only other time that the ISU data base recorded an Athlete’s %retics above
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3.0 — and the said Hamar World Allround Speed Skating Championships of February
2009.

On the basis of the scientific evidence heard and examined in this case, the Panel is of the
opinion that seventeen tests taken in a period of fifteen months is a more than acceptable
basis to establish an individual longitudinal profiling of %retics for Ms Pechstein. In this
respect the Panel takes comfort from the fact that Section 4.2 of the WADA Draft
Biological Passport Guidelines, even thotgh certainty not applicable as such to the
present case, provides that three tests would be an acceptable starting point to establish an
individual biological passport:

«The sensitivity of the passport increases with the number of tests. In particular,
the intra-individual variations can be reduced to an acceptable level after the
collection of three initial values. Thus, the sensitivity of the passport is vastly
improved when the number of fests per Athlete is higher than three and constant
testing is encouragedy (emphasis added).

The Panel notes that the mean value of %retics recorded by the Athlete through those
seventeen tests is 2.10, that is quite high (and, according to the Respondent’s experts, very
suspicious in itself, considering that there are laboratories where the upper reference value
is 2,0) but still within a relatively normal range. The maximum value shown in those
seventeen tests is 2.84 (on 24 January 2008, on the occasion of the Hamar World Cup
event of that season) and the minimum value is 1.27 (on 6 December 2007, on the

occasion of the Heerenveen World Cup event of that season).

Interestingly, the Panel notes that very similar values appear by checking the values
shown by the analyses performed (upon request by the Athlete herself and without the
ISU’s involvement) on the Athlete’s blood samples by the laboratory of the Athlete’s
choice (Labor 28 of Berlin) in various tests between 21 July 2009 and 29 September
2009, (twelve with an Advia Machine and eight with a Sysmex Machine). Indeed, taking
into account for obvious reasons of comparability only the test performed by means of the
Advia Machine, the Athlete’s mean value of %retics through those twelve tests is 2.1,
with a maximum value of 2.9 and a minimum value of 1.2. Accordingly, even though

there is no guarantee that the Athlete’s blood was not affected by any artificial stimulation
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of the red blood cell production when both above sets of values were gathered, the Panel
is of the opinion that, to the benefit of the Athlete, the mean value of 2.1 might be safely
taken into consideration as a basis for comparison of the Athlete’s %retics values

recorded in Hamar on 6 and 7 February 2009.

Taking into account the scientific evidence heard and examined, the Panel is persuaded
that even in comparison with her own individual %retics values, the values recorded by
the Athlete in February 2009 in Hamar (3.49, 3.54 and 3.38) are abnormal. Indeed,
considering, on the basis of Prof. Banfi’s research on this subject, that “the critical
difference (a difference, calculated from analytical and biological intraindividual
variability, which is higher than the one physiologically expected and is related to
external factors) for reticulocyte data can be calculated from 24.1% to 36.1%” (Prof.
d’Onofrio’s expert report of 25 May 2009, quoting Prof. Banft’s 2008 publication cited
supra at para. 174), Y%retics values of 3.49, 3.54 and 3.38%, starting from the Athlete’s
said mean value of 2.10, are certainly above a maximal critical difference of 36.1%

{which would bring about a maximum acceptable value of 2.85).

Even in terms of intra-individual fluctuation, the Panel notes that the Athletes variations
in %retics from 1.74 on 8 January 2009 to 3.49 on 6 February 2009 (that is +100.6% in
less than a month) and then down again to 1.37 on 18 February 2009 (that is -60.7% in
less than two weeks) are also striking. Indeed, on the basis of the scientific evidence heard
and examined, the Panel takes the view that such variations are also abnormal. The Panel
observes that even the Appellants acknowledge that when there is EPO abuse the %retics
value sharply decreases; yet, the Appellants argue that it should decrease below 0.50 to
prove blood manipulation and that a decrease to 1.37 is insufficient evidence. In this
respect, the Panel is of the opinion that the Appellants cannot have it both ways: if they
argue that the Athlete’s %retics values are naturally very high, then also the low level
post-EPO %retics values must be expected to be higher than normal (and thus a decrease
from around 3.50 to 1.37 is clearly abnormal). This was confirmed by Prof. Gassmann in

his expert report of 28 August 2009:
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«the Appellant’s % reticulocytes values are often expressed around 2%, which
represents the upper physiological range. Accordingly, a possible drop of this
value following any potential use of an ESA [Erythropoietic Stimulating Agent]
might be not as prominent as expected. Moreover, as mentioned [..], it is
theoretically possible to prevent a prominent drop of reticulocytes via treatment
with low doses of an ESA».

In addition, the Panel notes that an article published in 1999, and quoted by some of the
experts who gave evidence before this Panel (M. AUDRAN ET AL., “KEffects of
erythropoietin administration in fraining athletes and possible indirect detection in
doping control”, in Med Sci Sports Exerc, 1999, 31, 639-645), shows that in the authors’
experiment the lowest reticulocytes count occwrred twenty-five days after discontinuation
of erythropoietin injections, while the Athlete’s 1.37 value was recorded only eleven days

after the collection of the Hamar samples and, thus, a couple of weeks after the suspected

blood manipulation.

The Athlete also submits that if the high %retics counts were the result of blood
manipulation, e.g. the exogenous application of rEPO, this should have been followed by
the positive finding of rEPO in her urine samples or in elevated hemoglobin or hematocrit
values in her blood samples, and only an elevated hemoglobin value rather than a high
%retics count would bring the intended (but prohibited) effect of increased oxygen
transportation. As explained by various experts during the proceedings, EPO stands for
erythropoietin, which is a glycoprotein hormone that controls erythropoiesis, or red blood
cell production. The Panel remarks that it is uncontested that none of the tests which were
performed on Ms Pechstein ever revealed the presence of a prohibited substance.
However, on the basis of the evidence examined, the Panel notes that the presence of
exogenous rEPO can normally be detected by an anti-doping test only for a couple of
days after the freatment, and in no case after four days. When an increased red blood cell
production is identified by a high %retics count, the tEPO which may have triggered the
increased production of red blood cells is likely to already have disappeared. Therefore,
not only a simultaneous adverse analytical finding for rEPO is not a necessary
consequence of finding high %retics values but, in fact, it would be a rather extraordinary

occurrence. The Panel is also aware of sophisticated dosage plans which provide for the
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frequent administration of very small dosages of rEPO, which makes it increasingly
difficult to detect it in urine samples at all. Hence, the Panel does not consider the absence

of a positive finding of rEPO to be evidence which could exclude blood manipulation.

As to hemoglobin values, the persuasive expert evidence provided by Prof. d’Onofrio
shows that hemoglobin values can be rather stable if an individual is treated with
moderately high doses of rEPO. In particular, Prof. d’Onofrio makes reference to the
research carried out by Audran et al. (quoted supra at para. 185) on voluntary subjects
treated with 'EPO - later confirmed by the research of Robinson et al. (2006) — where the
Yretics values increased significantly while changes in hemoglobin were quite small (no
more than 10%), with a variation pattern very similar to or inferior than that observed in
the Athlete’s blood. For instance, the Athlete’s hemoglobin went from 13.9 on 13
November 2008 to 15.3 on 18 December 2008 (+10%}, from 14.3 on 4 February 2007 to
16.1 on 1 March 2007 (+12,5%), from 13.9 on 14 December 2006 to 15.1 on 11 January
2007 (+8.6%). Prof. d’Onofiio also makes reference to an experiment of autologous
transfusion published by Prof. Damsgaard, where after blood reinfusion the hemoglobin
increased only by 8%. As a result, the Panel finds that the absence of elevated

hemoglobin values does not impair the finding of the abnormal %retics counts.

The Panel also notes that all experts acknowledged that, as confitmed by several
laboratory tests, the hemoglobin and hematocrit levels may be manipulated quickly and
effectively by quite simple methods of hemodilution, whereas the %retics count is very
robust and remains unaffected by such methods. As testified by Prof. Kuipers and Dr.
Stray-Gundersen, there are easily-operated machines that athletes may use to constantly
check and keep under control the levels of hemoglobin and hematocrit, thus avoiding the

no-start sanctions connected with high values of those blood parameters.

Therefore, after having heard the expert testimonies, the Panel does not consider the
absence of elevated hemoglobin or hematocrit values to be conclusive evidence which

would exclude blood manipulation.
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As a result, the Panel holds that the ISU satisfied the burden on it to establish to the
comfortable satisfaction of the Panel that the Athlete’s %retics peaks of February 2009

were abnormal.
(c) Explanations for the Athlete’s abnormally high reticulocytes percentage

The ISU’s case is straightforward, The Athlete’s abnormally high %retics values in
Hamar are due to the exogenous stimulation of her erythropoiesis or, in other words, the
artificial stimulation of her body’s capacity to produce red blood cells that carry oxygen
to muscles and organs, with the evident purpose of reducing fatigue and attaining an
unfair advantage over her competitors. In short, blood doping. According to the ISU, any

other explanation is unreasonable.

On the other hand, the Appellants put forward multifarious explanations, such as physical
stress due to cold temperature, altitude, physical stress due to intense exercise, foot
pressure due to ice skates and blades, unequal distribution of the tests throughout the year,

bleeding, and an infection incurred in January 2009, before the Hamar event.

With regard to cold temperature, the Panel notes that the publication quoted by Prof.

Jelkmann makes reference to “gretic winter field operation studies on healthy members of

Navy forces [engaged in] outdoor activities” (emphasis added) at a temperature of -17°,

and even in such extreme conditions the maximum recorded value of Y%retics was 2.6. As
a matter of course, the Athlete has never been exposed to arctic outdoor conditions given
that top speed skating rinks (including the one in Hamar) are conveniently indoor. As to
altitude, suffices to say that Hamar’s altitude is utterly inconspicuous (125m) and that
none of the samples taken from the Athlete during 2008 and 2009 was collected at an
higher altitude than 325m, which no scientific study deems to be significant in connection

with the hematological values considered here.

The Panel remarks that the other skaters’ %retics values would have been equally affected
by such alleged conditions, but it did not occur; the same goes for the foot pressure

justification and for the unequal distribution of the tests throughout the year. Obviously
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all skaters use tight ice skates and blades and all of them are mostly tested during the

competitions season, but these situations did not cause any remarkable blood values.

With regard to physical stress due to intense exercise, the most recent studies seem to
contradict this justification, because they only show minimal increases of the %retics after
very acute exercise — e.g. from 0.8 to 1.3 after a cycling ultra-marathon of 1600km (sic) —
and even cases in which the %retics decreased or remained unchanged (see BANFI 2008,
already quoted supra at para. 174). In any event, the Panel notes that even the tests
performed by Dr. Récker on Ms Pechstein during and after some training sessions — upon
the Athlete’s request, and without the ISU’s involvement or any other external control —
fall short of supporting the Appellants’ argument. In fact, such tests do not show %retics
values as elevated as those recorded in Hamar, given that the Athlete’s maximum post-
exercise value was 2.8 (imeasured with an Advia Machine). In the light of these findings,
cven the Appellants’ argument that one of the tests in Hamar was done less than two
hours after skating — in contrast to the collection timing suggested by the rules of other
infernational federations and by the WADA Draft Biological Passport Guidelines —
becomes irrelevant (also because the very high %retics value of 6 February 2009 derived

from a sample collected prior to skating; see supra at para. 127),

As to the infection that the Athlete allegedly suffered in January 2009, the Panel notes
that recent scientific studies contradict such explanation. Prof. D’Onoftio has credibly
pointed out and quoted recent scientific articles showing that infections suppress
reticulocytes count. With regard to bleeding, scientific studies indicate “massive
bleeding” as a possible cause of a %retics increase, whereas the Panel has not seen or
heard any factual evidence proving that the Athlete ever suffered any massive bleeding in
the days before the Hamar races of February 2009 (and such an incident would have
anyway hindered her successful patticipation in those races). As to the possibility of
excessive menstrual bleeding, the medical examination performed by Prof. Schrezenmeier
(see infra at para. 200) indicated that the Athlete’s menstrual bleeding was regular and

that there was no evidence of “hypermenorrhea”.
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in short, the Panel has not found the above mentioned justifications, nor the few others
that the Appellants have thrown in during the proceedings, to be convincing, The Panel
finds them to be unsubstantiated or scientifically unsound or insufficient to explain the
magnitude of the Athlete’s abnormal %retics values of 6 and 7 February 2009. In
addition, the Appellants’ multifarious explanations imply that all of a sudden a perfectly
fit athlete incurred all sorts of unlikely situations and misfortunes that in some way
affected her blood values; it appears to the Panel too an astonishing coincidence to be

reasonably credible.

However, a plausible explanation of the Athlete’s high %retics values has been put
forward. Indeed, there has been consensus among the experts that the Athlete’s abnormal
Yoretics values might be due not only to illicit blood manipulation but also to a congenital
blood disease. The high MCHC values sometimes tecorded by the Athlete have been
mentioned by Professors Jelkmann, Gassmann and Heimpel as an indication of a potential
hematological abnormality. In particular, both the Appellants’ and the Respondent’s
experts have mentioned the possibility of a blood anomaly known as “hereditary
spherocytosis”. This is a congenital hemolytic anemia with aﬁ estimated prevalence of
1:2000 in Europe and North America, according to what was explained in particularly
persuasive terms by Prof. d’Onofrio, whose hematological expertise appears to the Panel
to be very reliable in light of his impressive curriculum, of his many publications
specifically devoted to this subject and of his oral evidence at the hearing. The fact itself
that Prof. d’Onofrio put forward such an explanation in his written reports appears to be,
in the Panel’s eyes, as a sign of his bona fide attitude in these proceedings and thus of his

particular credibility as an expert witness.

Indeed, in his written reports submitted prior to the hearing Prof d’Onoftio stated that
some tests should have been performed on the Athlete in order to verify whether an
hereditary spherocytosis could be found, “such as serum EPO, birilubin, Coombs fest,
serum transferring receptor, red cell enzymes and SDS-PAGE electrophoresis” (Prof,
d’Onoftio’s report of 22 August 2009). The same was advocated by Prof. Gassmann, who

wrote prior to the hearing that “a medical examination of the Appellant including intense
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blood analysis is necessary. Tests should incorporate several serum parameters that
allow monitoring for hemolysis. An additional non-invasive analysis of organs can also
be used For example, chronic hemolysis leads to enlargement of the spleen
(splenomegaly). Such an intense medical examination is a standard procedure for a
hematologist and should not take longer than a month” (Prof. Gassmann’s report of 28

August 2009).

The Panel observes that the suggested medical examination and tests (which had not been
performed at the time of the hearing before the ISU Disciplinary Commission), and some
more, were eventually performed in Ulm (Germany)} by Prof. Dr. Hubert Schrezenmeier,
an expert hematologist chosen by the Athlete, with a view to finding out whether genetic
or acquired disorders of the red blood cell formation were detectable. According to the
testimony of Dr Lutz (DESG’s medical doctor) before the ISU Disciplinary Commission,
Prof. Schrezenmeier is considered to be “one of the leading hematologists in Germany”.
Interestingly, Prof. Schrezenmeier is the only expert, of all those who gave written or oral
evidence in these proceedings, who actually examined the Athlete in depth from a
medical point of view. On the basis of the evidence on file, the medical examination and
the tests were particularly accurate, to the point that some of the tests were performed by a
specialized institute of the University of Bristol (United Kingdom). Prof. Schrezenmeier’s
final report, dated 30 July 2009, was submitted to the Panel and to the other paities only a

few days before the hearing (see supra at para, 28).

Prof. Schrezenmeier — who was not called by the Appellants to be examined at the
hearing — reported that the physical conditions of the Athlete were excellent, that all
organs and values were normal, and that no hemolysis or blood-related pathology could
be detected. Prof. Schrezenmeier also carried out a family anamnesis and reported that
within the Athlete’s family “there are no known problems of hematopoiesis” and “no
accumulation of specific diseases”. Prof. Schrezenmeier put forward infer alia the
following conclusions:

«Abdomen: soft cover of abdominal momentum, no pain when palpitated, no
“Defense tension”, no applicable resistance. Liver: 12 cm in the “MCL”. Spleen:
also no palpitation when “inspiration”. Kidney: “deposit” free.
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Ultrasound of the Abdomen [..] non-existance of an enlarged liver. Spleen
appears in its size and shape inconspicuous.

In the overall hemoglobin analysis normal diagnosis, no hemoglobinopathy,
specifically no indication of an unstable hemoglobin in line with a Hemolysis. [...]
Overall the diagnosis gives no indication of a hereditary spherocytosis.

[...7] Overall it resulted in a normal activity of erythrocyte enzymez.

[...] the further examinations as stated above give no indication of a illness
change in the frame of a membrane_pathology, hemoglobinopathy or enzyme
defect of the ervthrocytes. An acquired disorder of the ervthrocytes [...] could not
be detected [ ...].

Also there was no_indication of antibodies against erythrocyte antigens in the
sense of an immune hemolysis» (Prof. Schrezenmeier’s report of 30 July 2009,
translated from German, emphasis added).

The report sent by the University of Bristol’s International Blood Group Reference
Laboratory to Prof. Schrezenmeier on 9 September 2009 — and attached to the latter’s
report — presents a summary of the “results from ervthrocyte membrane protein analysis”
performed on the Athlete’s blood sample and state that there *“is no evidence to suggest

that Claudia has abnormal red cell cytoskeleton”.

Prof. d’Onoftio could for the first time take a look at Prof. Schrezenmeier’s
documentation on the day of the hearing and declared to the Panel that he was pleased to
see that all the tests that he had advised the Athlete to undertake had been performed.
Prof. D’Onofrio remarked that, as is evident even to a layman reading the above quoted
Prof. Schrezenmeier’s clear-cut language, the examinations and tests performed by Prof.
Schrezenmeier gave no indication whatsoever of the existence of an hereditary
spherocytosis or of a membrane pathology or of any other genetic or acquired blood
disorder. Even the manual and ultrasound examinations of the kidneys, of the liver and,
particularly, of the spleen — an organ which according to Prof. Gassmann would have
been affected by a chronic hemolysis (see supra at para. 193) — gave no signs of

anomalies.

Answering a question posed by the Panel, Prof. d’Onofrio stated that at this point there
are no other tests or examinations to be performed on the Athlete and that the hypothetical
hereditary spherocytosis might be looked for only by examining the Athlete’s relatives.

However, he also added that even if such examination of the Athlete’s relatives yielded no
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positive results, in theory there could still be a minuscule possibility that a totally
asymptomatic, inconsequential and undetectable mild hereditary spherocytosis existed. In
short, Prof. d’Onoftio conveyed to the Panel his strong conviction that Prof,
Schrezenmeier’s report confirmed to the upmost degree his opinion that the Athlete’s

values derived from blood doping.

Prof. Heimpel, one of the experts appointed by the Athlete, after reviewing Prof.
Schrezenmeier’s report acknowledged that, even if the MCHC values pointed in the
direction of hereditary spherocytosis, no genetic or acquired blood anomalies had been

found:

«Results of physical examination including abdominal ultrasound and routine
clinical chemistry were normal, There were no abnormal findings for osmotic
resistance, EMA-test, red cell enzymes, anti red cell autoantibodies, SDS-Page of
erythrocyte membranes, GPI deficiency (PNH). [...] Up to now, no definite
diagnosis of the type of the red cell or red cell membrane abnormality could be
made” (Prof. Heimpel’s report of 7 October 2009, emphasis added).

The Panel also notes that Prof. Gassmann, who during and after the ISU Disciplinary
Commission’s proceedings had maintained that there was a fair possibility of a blood
disorder in the sense of a mild and compensated spherocytosis — in fact, he was quoted
and called to be heard as an expert witness also by the Appellants —, modified his position
after seeing Prof. Schrezenmeiet’s report, Prof. Gassmann declared at the hearing that on
the basis of the new evidence deriving from Prof. Schrezenmeier’s medical examination
and tests, he was now persuaded that the only reasonable explanation of the Athlete’s

high %retics was blood manipulation.

In the Panel’s opinion, the evidence provided by Prof. Schrezenmeier is the decisive
element of this case, because his expert report essentially excludes that the Athlete has
been suffering from any detectable blood disease. In particular, the Panel notes that Prof.
Schrezenmeier states with the utmost clarity : "Overall the diagnosis gives no indication
af a hereditary spherocytosis" (see supra at para. 201) . Not even the family anamnesis

has given any sign of an hereditary blood anomaly (see supra at para. 201), In addition,
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even the remote possibility mentioned by Prof. d’Onofrio would be inconsistent with the

anomalous fluctuations of the Athlete’s %retics values.

The Panel finds that, once the possibility of a blood disease has been safely excluded, the
various explanations put forward by the Athlete for those high values of %retics do not

withstand scientific scrutiny.

In particular, the Panel is of the view that the written and oral expert evidence provided by
Prof. Dame about the use of algorithms to detect a possible genetic mutation is not
conclusive, both because such genetic mutation affects a large part (between 34% and
50%, depending on the experts) of the female population and because his studies are
related to analyses done in human embryonic kidney cells and to EPO concentrations in
the eye’s vitreous body, which are far too remote, in terms of causal link, from the
abnormal %oretics values shown by Ms Pechstein. Indeed, Prof. Dame himself concludes
his report stating that “the opern questions, which may have been raised by my
investigations, will require fo my opinion appropriate model systems, including
transgenic mouse lines. Their development will require a tremendous work and a time
interval of about two years or even longer”. In other terms, Prof, Dame himself says that
his scientific research yields questions rather than answers; accordingly, the Panel finds
such research fascinating but cannot find any concrete indication that could specifically

help the Athlete’s case.

As aresult, in exercising its discretion to consider the evidence submitted by the parties,
the Panel, bearing in mind the seriousness of the allegation, and based on all the
considerations made above, finds that the ISU has discharged its burden of proving to the
comfortable satisfaction of the Panel that the abnormal values of %retics recorded by Ms
Pechstein in Hamar on 6 and 7 February 2009, and the subsequent sharp drop recorded on
18 February 2009, cannot be reasonably explained by any congenital or subsequently
developed abnormality. The Panel finds that they must, therefore, derive from the
Athlete’s illicit manipulation of her own blood, which remains the only reasonable

alternative source of such abnormal values.
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Considering that, under Item M1 (“Enhancement of Oxygen Transfer”) of the applicable
Prohibited List, “Blood doping, including the use of autologous, homologous or
heterologous blood or red blood cell products of any origin” is a prohibited method, the
Panel holds that Ms Pechstein committed a doping offence in violation of Article 2.2 of
the ISU ADR.

SANCTIONS

Under Article 10.2 of the ISU ADR, the sanction for a first offence consisting of the use
of a prohibited method in violation of Article 2.2 of the ISU ADR is the Athlete’s
ineligibility for two years.

Under Article 10.1 of the ISU ADR “4n Anti-Doping rule violation occurring during or
in connection with an Event may upon the decision of the ISU Disciplinary Commission,
lead to Disqualification of all of the Skater's results obtained in that Event [...]with all

Conseguences, including forfeiture of all medals, points and prizes”.

As a consequence, the Panel upholds the sanctions already imposed by the Appealed
Decision and holds that the Athlete is liable for the full two-year period of ineligibility,
starting as of 8§ February 2009, and for the disqualification of her results at the Hamar
World Allround Speed Skating Championships of February 2009, with consequent
forfeiture of all medals, points and prizes obtained by her on that occasion. In relation
with the starting date of the suspension, the Panel notes that there is a minor inconsistency
between the main part of the Appealed Decision (see para. 40) and its ruling, as different
starting dates of the period of ineligibility are referred to. Based on Article 10.9.4 of the
ISU ADR, and considering that the Athlete agreed not to compete on 8 February 2009,
the starting date of the period of ineligibility shall be that day, i.e. 8 February 2009, and
not the following day as mistakenly ruled by the Appealed Decision, which must thus be

modified accordingly.

For all the above reasons, the Panel holds that Ms Pechstein’s and the DESG’s appeals

must be dismissed,
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The above conclusion, finally, makes it unnecessary for the Panel to consider the other
requests or motions submitted by the parties to the Panel. Accordingly, all other motions

or prayers for relief are rejected.

COsTS

The CAS Code provides as follows:

«R65  Disciplinary cases of an international nature ruled in appeal
R65.1 Subject to Articles R65.2 and R65.4, the proceedings shall be fiee.
The fees and costs of the arbitrators, calculated in accordance with the CAS fee
scale, together with the costs of the CAS are borne by the CAS.
R65.2 Upon submission of the statement of appeal, the Appellant shall pay a
minimum Court Office fee of Swiss francs 500.- without which the CAS shall not
proceed and the appeal shall be deemed withdrawn. The CAS shall in any event
keep this fee.
R65.3 The costs of the parties, wilnesses, experts and interpreters shall be
advanced by the parties. In the award, the Panel shall decide which party shall
bear them or in what proportion the parties shall share them, taking info account
the outcome of the proceedings, as well as the conduct and financial resources of
the parties.»

Since this is a disciplinary case of an international nature ruled in appeal, no costs are
payable to the CAS beyond the minimum Court Office fees, already paid by the Athlete
and the DESG and to be retained by the CAS.

Finally, the Panel notes that as a general rule the CAS has discretion in ordering the
losing side to pay the prevailing party a contribution toward its legal fees and other
expenses incurred in connection with the arbitration proceedings, also taking into account
the other criteria set forth by the CAS Code. In the present case, as both appeals must be
dismissed, the Panel finds it appropriate to order both Ms Pechstein and the DESG to bear
their own costs and to contribute to the legal and other costs incurred by the ISU in an

amount of CHF 5,000.- each,
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ON THESE GROUNDS

The Court of Arbitration for Sport rules:

1. The appeals of Claudia Pechstein and of the Deutsche Eisschnelilauf Gemeinschaft e.V.
against the decision dated 1 July 2009 of the Disciplinary Commission of the International
Skating Union are dismissed.

2. The decision dated 1 July 2009 of the Disciplinary Commission of the International
Skating Union is upheld, with the following modification as set out in para. 3.

3. Ms Claudia Pechstein is declared ineligible for two years as of 8 February 2009.

4. The results obtained by Ms Claudia Pechstein on 7 February 2009 at the ISU World
Allround Speed Skating Championships are disqualified, with related forfeiture of any
medals, points and prizes.

5. All other motions or prayers for relief are dismissed.

6. This award is pronounced without costs, except for the court office fees of CHF 500 (five
hundred Swiss Francs) paid by both Claudia Pechstein and the Deutsche Eisschnelllauf
Gemeinschaft e.V., which are retained by the CAS.

7. Ms Claudia Pechstein is ordered to pay to the International Skating Union an amount of
CHEF 5,000 (five thousand Swiss Francs) as a confribution towards the latter’s costs
incurred in connection with the present arbitration.

8. The Deutsche Eisschnelllauf Gemeinschaft eV, is ordered to pay to the International
Skating Union an amount of CHF 5,000 (five thousand Swiss Francs) as a contribution
towards the latter’s costs incurred in connection with the present arbitration.

Done in Lausanne, 25 November 2009

THE COURT OF ARBITRATION FOR SPORT
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